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March 17, 1997

---,.._
The Honorable Rodney Slater Q--' i- :-?'It.:.: I
Secretary z-4>

4 I . . a
U.S. Department of Transportation ,I *, -*,a-1 f'
400 Seventh Street, SW Room 10200

- ST!.*-*. ,:.. - '-'
Washington, DC 20590 cd +;*y 1-1

-J-y2 fy-;w t-9. PDear Mr. Secretary: m 4-i
i5 5

r$

Please find enclosed a copy of the Joint Petition Request3ng 2
Adoption of Rules of the American Trucking Associations, Inc. and 2:
the ATA Intermodal Conference.

The Petition asks FHWA to adopt regulations requiring parties
which provide intermodal equipment to motor carriers to ensure the
roadworthiness of the equipment. The lack of roadworthy equipment
is a serious concern among intermodal trucking companies and safety
issue for everyone.

Accordingly, we ask that the enclosed Petition be given
expedited consideration. We would appreciate your support on this
important issue.

Enclosure

2200 Mill Road l Alexandria, VA 223?44677  .Telephone  (703) 8384918 l FAX (703) 683-9752
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BEFORE THE
DEP’,ARTMENT  OF TF!ANSPORTATION

FZDE:flAL  HIGHWAY XXMINISTrWTION

FKWA Docket No. MC-97-
Federal Motor Carrier Safety Regulations;

Responsibility for Roadworthiness of Equipment
Used in Intermodal Transportation

JOINT PETITION REQUESTING ADOPTION OF RULES
REQUIRING PARTY TENDERING EQUIPMENT TO

E3E USED IN INTERMODAL TWSPORTATION BE REQUIRED
TO ENSURE ROADWORTHTNESS  AND COMPLIANCE OF SUCH EQUIPMENT
WITH FMCSRs PRIOR TO TENDERING EQUIPMENT TO MOTOR CARRIER

submitted on behalf of

AMERICAN TRUCKING ASSOCIATIONS, INC.
b:

ATA INTERMODAL CONFERENCE

The American Trucking Associations, Inc. and the ATA

Intermodal Conference (collectively "Petitioners") submit the

?ollowing Joint 2etition Dursuant to part 389.31 of Title 49, Codeb

O f Federal Regulations. Petitioners request that FXWA adopt the

kilowing rules _reauiring the party which tenders or interchanges

a trailer,d-w container, chassis, or other piece of motor carrier

equipment for use on the public highways be responsible for

ensuring that the tendered or interchanged equipment is roadworthy

and‘ complies with all provisions of the Federal Motor Carrier

Safl+-+y Regulations (llFMCSRs")  .

Petitioners request that Title 69 of the Code of Federal

Regulations be amended as follows. Additions are double-underlined

and explanatory statements follow each revised section:

Section 396.1 Scope.
General --Every motor carrier (and for this Dart anv



(3xplanation: This amendment requires parties which tender or
iqterchang2-*a trailers or chassis to a motor carrier to obsetie the
sa f2ty replations of this section. (Conforming amendments to Part
396 may be necessary.11

Section 396.7 Unsafe operations forbidden.
(a) Gsneral. A motor vehicle shall not be operated in

such a condition as to likely cause an accident or a
breakdown of the vehicle.
(b) Intermodal. No Derson shall tender or interchance a
trailer, chassis, or container in violation of section
(a) to a motor carrier.

to anv oerson tenderina or interchanainq anv trailer,
chassis, or container to a motor carrier

4
that such

trailer, chassis, or container comnlies with this Part
unless or interchanaina the trailer,
chassis, or container has orovidedthe motor carrier with
adeauate eaukment, time, and facilities to make a full
insuection and necessarv reoairs to the trailer, chassis,
or container orior to the tenderinq or interchanae  of the
trailer, chassis, or container.
0 Z:tem?tion. AIIY motor vehicle*. . . .

(Zxplanation: This amendment broadens the prohibition against
:drAsafe commercial motor vehicle operation to those parties which
own or control equipment tendered/interchanged to motor carriers.
1'. also forbids motor carriers to certify that equipment
tendered/interchanged to them is roadworthy unl~s they have actual
knowledge gained through a full and adequate inspection.]

Section 396.9 Inspection of motor vehicles in operation.
(a) Personnel authorized to perform

inspections. Every special agent of the FBWA (as defined
in appendix B to this subchapter) is authorized to enter
upon and perform inspections of motor carrier's vehicles
in operation and anv trailer, chassis, or container at an
intermodal terminal which is intended to be tendered or
interchanqed to a motor carrier for use on the hiahwavs.

[Zxplanation: This amendment allows inspection of equipment at an
ip.ctrxodal tzrrninal &fore it is tmdered/interchanged  to a motor
carrier for highway use.1

Section 390.37 Violation and Penalty.
my person who violates the rul5.s set forth in this

2



.-.-_ -. t Zxplanation: This amendment provides that a motor carrier
tendered equipment in violation of section 396.1 shall not be held
liable for defects in such equipment of which it is unaware and has
not had an opportunity to correct.]

AS noted in more detail herein, these Petitioners believe that

i 17 2 s e ney+J rules are necessary for eff2ctive and efficient

impl=nentation of& -. t il e FMCSRs. The proposed rules would avoid

unnecessary disruptions to the free flow of transportation, while

2nhancing safety on the highways by reducing the number of unsafe

commercial motor vehicles.

I. IDENTIFICATION OF PETITIONERS

The -American Trucking Associations, Inc. ("ATA") is the

7atm-4 ional trade association of the trucking industry. Through its

51 affiliated state trucking associations, located in every state.  .

and the District of Columbia, 15 affiliated conferences, and ~,SOO

direct members, ATA represents over 35,000 motor carriers of every

type and class in the country. A growing number of ATA's member

carriers either specialize in providing intermodal transportation

Or utilize such transportation when it provides the best means

available for serving their customers.

The ATA Int2rmo da1 Con f2rence is the only organization

txclusively promoting and protecting the interests of th2

intermodal truck operator on a national basis. The Conf2rence's

3
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fr2ight and non-truc!~'?c--g associates having an interest in promoting

; e- -modalism.- I 1 L - -

Tkes2 2etitlon.2rs have been active for many years in Fromoting

highway safety initiatives. ATA was a strong and early supporter

of initiatives such as the Motor Carrier Safety Assistance Program I

increased fieldAU& inspections of commercial motor vehicles, the

2ommercial Driver's License, and the radar detector ban. The ATA

Intermodal Conference has worked for safer vehicles
.

within

intermodal transportation. Most recently, the Conference

successfully worked for the passage of the Intermodal Safe

Container Transportation Amendments Act of 1996 which will reduce

i leL 3- number of overweight vehicles on the highways.

II. THE SECXETARY ElAS JURISDICTION

The Secretary has ample authority under existing statutes to

implement the proposed rules.

The Secretary's mandate is to, among other things, prescribe

regulations to ensure that "commercial motor vehicles" are

"maintained, equipped, loaded, and operated safely." 49 U.S.C. §

31135(a). Accordingly, the Secretary has authority to regulats

both the vehicles and th2 persons owning and operating the

v2hicles. The equipment at issue here -- trailers, chassis,

xntainers -- falls within the definition of "commercial motor

.fa!qiclelf  - -- . - - "a self-propelled or towed vehicle used on the highways

in interstate commerce to transport property . . . .' 49 U.S.C. §



; - - a--a 1
-----Y-  - 3art o f  s u c h vehicles.

The Secretary also has jurisdiction over "em?lovers"  andA

" er?.3lovees  "A as they are "engaged in a busintss affecting interstate

.- c o m m e r c e cleat owns or leases a commercial motor vehicle in--

coznection with that business" and "directly affects commercial

motor vehicle safety in the course of employment." 49 U.S.C. §§

31132(2) (A,) and (3) (A). The railroads, ocean carriers, and pier

operators who own or control trailers and chassis affect safety by

tendering this equipment to motor carriers, and thus fall under the

Secretary's jurisdiction.

These definitions in no way exclude equipment or

employers/employees at terminals from FHWA's jurisdiction. While

trailers and chassis at a terminal are not "on the highways" -- see

the definition of "commercial motor vehicle" above -- such

tqui?ment is clearly intended for and used on the highways, giving

?XWA j u, _rkdiction. FHWA already exercises jurisdiction over

occurrences not on the highway, but at terminals. For example, a

vehicle used within a terminal, but also on the highways, is

nevertheless subject to the FMCSRs. Regulatory Guidance for the

Federal Motor Carrier Safety Regulations, 58 Fed. Reg. 60,745

(1993). Further, the damage or destruction of a vehicle at a

zrminal was a reportable accident under former Dart 394 -

Recording and Reporting of Accidents; in fact, an accident of

certain vehicles operated exclusivelv in the confines of a terminal

w a s still a reportable accident. See U.S. DOT Transportation

Safety Institute, Interpretations of ?art 394 at 7-32 and 7-33.
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- -.* -I?; -al 7y, juri sdictim over highway equipment at terminals is

&Yanc;-..L---ely consistent with and necessary to achieve the purpose of

L 1: e law -- "promot [ing] the safe operation of commercial motor

;,* 2 ,q i c les. " -19 U.S.C. g,31131.

III. MOTOR CARRIERS RAVE RESPONSIBILITY AND LIABILITY BUT NOT
O?E,ORTUNITY OR CAPABILITY TO MAINTAIN INTERMOIjAL EQUIPMENT

Current FXXA regulations place sole responsibility for the

roadworthiness of vehicles used in intermodal transportation on the

motor carrier involved. The FIX'W.4 rules place no responsibility on

-ia owner orwe.- operator of the vehicles that tenders the equiDment to

7.3t0r: carriers for highway use for the roadworthiness of its

3~ l;-rant.,L-, lh, 3ecause motor carriers do not have the opportunity or

za?aSlity t0 maintain the roadworthiness of the vehicles, the

~esulc is vehicles not in compliance with the FMCSR's and needless

disruption in the flow of freight.

While rapid growth in intermodalism has yielded tremendous

'2fwe iciencies in transportation, it has also resulted in this

anomalous situation in which motor carriers are responsible for

3uiment they do not control. The current- - regulations hold a

motor carrier responsible for the inspection, repair, and

maintenance of "all motor vehicles subject to its control." 49 CFR

5 335.3. Yet this is an outmoded notion in this intermodal age in
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T h e m o t o r carrier -- or more arecisely I the driver -- usually

does not have the ability 01: o?portcnity to do aA full and adequate

I?-soection of each piece of intermodal equipment to ensure the

equi?ment's roadworthiness or compliance with the FMCSRs when

accepting '7L..termodal equipment at a port or railhead. The facility

and equipment is under the control of the party tendering the

equipment to the motor carrier.

In most cases the carrier' s driver has arrived at the yard

with instructions to pick up a particular container and chassis or

trailer. The equipment is owned or leased by the railroad,

steamship line or other party tendering/interchanging it to the

xotor carrier. If a safety defect in the equipment is not

immediately obvious to the truc.k driver, he/she has neither the

time nor facilities to conduct a more in-depth inspection. The

standard interchange agreement adopted by most equipment providers,

&'~a 'dnic-.- -form intermodal Interchange and Facilities Access Agreement
--

( "UIIA" ) , specifically states that the "[plrovider makes no express

nor implied warranty as to the fitness of the equipment." See

Attachment 1. Further, the typical equipment provider addendum to

7 it a-..- UIAA requires the driver to warrant that the equipment is

roadworthy." See Attachment 2.

Howevx, even if a defect is detected, the driver is seldom in

a position to ma!<e or insist upon corrections. The driver's choice

; --3 to take the equipment as offered, spend the additional time at

the saint of interchange to have the equipment repaired, or leave

7



?ttitiozers hav2 compiled both statistical and anecdotal evid2nc2

c ‘OrI- - C-.0t3r carriers testifying to tht seriousn2ss and urgency of

r '1 aW1.d yobl2m of unroadworthy equipment. A recent survey of

;T+=-modal-I.L,, drivers found that the roadworthiness of tendered

2qui?ment is one of their most significant concerns. ATX

Intermodal Conference, 1996 Intermodal Terminal Survey at IO.

Carriers-- jave related incidents involving tendered equipment in

l a trailer collapsed ("brokce in half") during transit du2
to a faulty repair undetectable to a driver;

0 tires separated from a trailer during transit because of
loose lug nuts; and

l faulty brakes and defective locking m2chanisms fastening
containers to chassis resulted in serious risks.

Attached to this ?etition are two statements from motor

ca-i=rs which testify to the real dilemma drivers fac2--a-

~izder the current regulations. See Attachments 3 and

IV. THE PARTY TENDERING THE EQUIPMENT TO A MOTOR
YIGHWAY USE SHOULD BE REQUIRED TO ENSURE THE
ROADABILITY AND COMPLIANCE WITH FMCSRs.

?etitioners request the FmA to revise the FMCSRs so as to put

L.?- .

CARRIER FOR
EQUIPMENT'S

responsibility for ensuring the roadworthiness of all intermodal

2quipment prior to releasing the equipment to a motor carrier for

highway use. The adoption of the proposed rules would (1) require

ch2 oarty operating the intermodal facility at which the 2quipmentb

: --3 stored and interchanged to 3erform insqections and effect

zpairs; and (2) provide the motor carriers with a stronger

argument for refusing unsaf2 equipment, thus achieving the purpose

a



3, 42 Z”“‘3- - -. .‘.,3..3 53 :<:13_3  ur-saf2  v23a1CltS off 3, zyy.1, ~~;~.ways.

C
*-a--*r-b - i .? 2 vahicl2  is oy- ‘ha ii “kwal/-.a i-r-  ..&‘=;.. ? ‘7 a

. ’ ---- ~.O~O,y carrier assum2s

30th criminal and civil liabilitv. for operating t 17 e equipment.

>ii;i& 12 letitioners  -.ara not proposing to eliminate the motor

.- c a r rier's _
we

r2soonsibility to comply with the FMCSRs, by imposing

reauirements on theA owners, lessees, or others who

tend=r/int 2rchange the intermodalequipment to motor carriers, F'XWA

xould be in a position to enforce the safety requirements on the

2quipment prior to its being put on the highway.

It should be the responsibility of the party tendering

intarmodal  equipment to a motor carrier for us2 on the highway to

tnsure that the equipment is both roadworthy and in compliance with

all FMCSRs. The tendering party has both th2 opportunity and the

facilities to performthe inspection and needed repairs prior to

-12asing-w-w the equipment to a motor carri2r for highway use.

The proposed rules only recognize the common sense notion that

t h2 party which is in control of the equipment prior to its highway

use and which is in a Tosition to adequately inspect and maintain

the equipment shoyld be responsible for performing these functions.

T? the proposed rules are implemented theA- result will be better

maintained and safer vehicles on the highway. The rules would also

contribute to a mor2 efficient transportation system that

r2cognizes the new realities of intermodalism.

9



COKCL'JSIGN

Z2.ZlJ1, St zhat i h2- agency acts to Fmmtdiat=l y 3dg3tMb the new rules

Respectfully submitted,

AMERICANTRUCKfNG ASSOCIATIONS,
Deputy General Counsel .'

. 2200 Mill Rioad
4-46

INC.

77

tiA INTERMODAL CONFERENCE
President
2200 Mill Road
Alexandria, Virginia 22314-4677

10
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The Intermodal  Interchange
Executive Commirtee

EffeCii\.t:  Februq- 1, I.996
-0...

UNIFORM

INTERMODAL

INTERCHANGE

FACILITIES ACCESS

AGWEMISNT
WJIIA)

Administered  By:

The Intermodal  .hsociation of North America
7501  Greenway  Center IkiTe, Suite  720
Greenbelt,  Maryland 20770-3513

Phone: (301)  47443700
Fax: (301)  982-3113  or (301)9823813

ATTXCXHEST L
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‘1,
\ 1

(2) In the event IMotor  Carrier is com-
pz!led to compensate Provider for
loss or damag e to Equipment due :o
the acts of third parties, Providtr wll
assign to F\rlo:or Carr ier I ts n;kts
against such third party upon r?-
ceiving payment in ful l  f:Om  Lktor
Carritr.

b, D a m a g e :o Equipment

(1) Motor Carrier shall pay to Provider
;hs reasonaYe and customary costs
of the repair of damages done to
Equipment du r i ng  Mo to r  Car;i?r’s
possession.

(2) Wn3e the reasonable and custom-
apf cost  to repair exceeds 1st ca-
sual?/ loss valu,J as dei?i%,Tecd in
section III 5 a. (1) hereof, the Gotor
Carnzr shal l  53 obl igated o;rly ior
;Ss less3 sum.

c. Tires

C?) Repair  of  damage to t i res dz;i;rg
Motor Carrier’s possession is the
sol2 responsibility of Motor Carrier.

(2) Repair of tires unrelated to damage
occurr ing dur ing Motor  Carriei’s
possession is the sole responsibili?/
of the Provider.

=! Dissosal of Dunnage

~do:or  Carr ier shal l  return Equi31m3zt
vr1t3 all dunnage. bracing, contam:zan:s
Y1-j +A< rafqm thcs  ‘;1nTr  q*,1;27’

3. W A R R A N T Y

PROVIDER MAKES NO EXPRESS NOR
IMPLIED WARRANTY AS TO THE FIT-
NESS OF THE EQUIPMENT.

c
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SOTIXCxTION  .kiiD FREE

.I\ . Free Time Commences
See III. DESTINATION

TLhIE

STOOGE,  A. free Time Commences.

B. Amount of Free Time
See III, DESTNATION STORAGE, B. Amount  of Free Time

C. Weekends
Weekends are not considered fret

D. Hoi idavs
Holidays are not considered free

E.

-_

Unroad worthv  Eauiumen t
Equipment is considered roadworthy when the IMotor  Canier has executed the standard  Interchange
Receipt and Inspection Report. In the event Motor Canier and BNSF have signed a Checkpoint
E3ypass  Lener of Agreement, a BNSF Express Lane Pass will be executed in lieu of an Interchange
Receipt and Inspection Report. The parties shall be bound by the Terms  and Conditions of the
Interchange Receipt and Inspection Report, as well as the notations made, or the Checkpoint Bypass

Letter of Agretment.

F. Interchance of  EauiDment
BNSF and Motor  Caker may be subscriben  to the TOFCXOFC  Interchange Rules adopted try the
Association of American Railroads during part or all of the period this Addendum is in effect.  In
that event, where provisions in this Addendum conflict with any of the said interchange Rules, the
provisions of this Addendum shall prevail over such Interchange Rules and shall govern  the
relationship of the parties to this Addendum.

Motor Carrier shall be responsible for the safe and timtfy return of trailen  to 3NSF or until
delivertd  to another rail crier as specified in this Addendum, ordinary wear and tear excepted.
Motor  Carrier  agrees not to interchange trailers obtained from BNSF with third parties, other tian

rail carriers.

$+4otor Carrier shall not interchange trailers, either loaded or empty, to another rail carrier  when
removed From El Paso, Phoenix or any terminal in California. If this occurs, iMotor Carrier  will be
assessed  a surcharge as set fonh in Exhibit .A to this .Addendum.

tLiotor Carrier shall be responsible for the safe and timely return of containers andfor chassis to
BNSF origin terminal  and shall noi interchange containers and/or  chassis IO ano;her  rail carrier or

-I-

XTTXCCMEST 2



147 9 Radcliffe  Street,  Bristol,  PA 14007  l (215) 788-5596  l FAX (215) 788-3088

IMarch  13, 1997

Federal Hi&way Administration
Washington, D.C.

Dear Sir:

I am writing to express the support  of Furuggio’s  Express, Inc. for putting the
responsibility for roadworthiness of intermodal  equipment on the parties that provide it.

I am the President of Farruggio’s Express Inc. and have been invoived  in tile  trucking
business for hventy-five years. Drivers for our company pick up trailers and chassis from
many raityards  and piers in Pennsyivania,  New Jersey, Maryland, Delaware, New York
and Virginia. Very often  equipment tendered  to our drivers at these terminals turns out
not to be fit for the road. Further, our drivers are not given a real opportunity to inspect
the tqw;pment  before it goes out on the road.

.& an example of the problems we encounter, I have attached a copy of a citation one of
our driters received approximately 50 miles from  a terminal. .& you will see, the of5cer
found ftiur of ten brakes on the trailer were out of adjustment. However, it is vimra!ly
impossible for four brakes to go bad after 50 miles  unless  they were already bad before the
trailer left tie yard. -_

The only solution to this problem is to put the responsibility for roadworthy equipment on
those who can provide it.
make  this possible.

Therefore, I s~ongIy support the tion  IO change the rules to

Sincerely,

clk/iiftid(7y$

Samuel  J. Fmggio
President ’

SEjs

ATTXCKYENT 3



PENNSYLVAN~ADEPARTIL'IENT  OF TRANSPORTATION
!ulOTOfl CARRIER SAFETY ASSlSTAHCE PROGRAM

DRIVEFWE~I~CLE  COW'LIANCE  REPORT

[X)T NUmER ACTW’R . .*

1 I i I 1 I I J I I 1 I ] izl

ORIGIN CITY STATE

T!ai  <,b Id !J!I ILL I ! I I ] [‘IfL

OEsTlNd~lOH  CITY SATE

UWNA  Y UFIGO  TASK  r

H [-T-TT~..  I=]

DRIVEa’S.LAST  NAME  . I
. DRIVEA  S MST NAME : , .

bIA$kl I I I I I I I I I I &g 1’1 I I ]

UNITr.-I-
Uhil7

EXIS-ING

FGlO A FIELD 8 FIELO  c

c N
TYPE UAKE

L T
, , , , , , , , ,

E mPE MAKEI , , ~ , , , , ]

PPE co=}
TR  - STRAIGHT TRUCK ST - SEMI  TFU!l.ER r7.FUUTRJWER
TT-TRUCKTCUCTOR PT. POLE 7aAIl.m lx - OOLLY  CcwvEFtTER

CWAHU NUUBER
[Lclckl  I I 1
COMPANY NUUaEFJ

uiiin .

COMPANY UUbGEU

II 7

COUPANV  rJUuaEi\

ililill .-

au -BUS .-

OT - 07Hp

\
SSUE DATE OoowlER  ’

ISSUE DATE

m. S)

d CVSA DECALS

PA RZCX3ERED

VEHEtES O N L Y  *.
. .u

WjPECrOFIS  SIGchuTUUcC

.
VlOuTIONS  SHOWr;  ON PAGE 2

MOTOR CARWER  COPY
. .
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P.O. 00x 1523s
~oustm,Taxas7722cfS235

(713)672-7103

March 13, 1997

-Federal Highway Administration
-:'400 Seventh Street, SW.
Washington, DC. 20590

To Whom It May Concern:

Here is a copy of a roadside inspection by a Texas Trodper. As
an Intermoflal  carrier this is a prime example of what our indus-
try is up against.

As the Safety Director for Empire Truck Lines, Inc. and with
more than 30 years experience in trucking industry, I am very
aware of the problems with equipment that our drivers pick up
from steamship companies. Cur drivers try very hard to make sure
that the equipment Is roadworthy and safe. But without the time
or tools to do an adequate inspection, our drivers routinely
receive equipment that is not roadworthy,

Then they get citations like the one I've included, In this
case the Texas Trooper found that the chassis had slack adjuster
problems. These were existing problems with the equipment not
easily detectable by the driver. The problems certainly didn't
occur on t?.e road since the driver was only 90 miles  from the
terminal when the inspection was done. This is just one of many
cases in which we were responsible for problems with somebody
else's equipment.

Something has got to be done to make steamship-companies
accountable for their equipment instead of pushing it back at
trucking companies who are trying to operate as safely as
possible. Thank You

Sincerely

Thorn Box
Director of Safety

XTTACHXXT 4
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